UNIFORM POWER OF ATTORNEY ACT

ARTICLE I

	SECTION
	115


	 Section Title (SUBJECT)
	 SEQ CHAPTER \h \r 1EXONERATION OF AGENT


	Statutory Language (UPOAA STATUTE)
	
 SEQ CHAPTER \h \r 1A provision in a power of attorney relieving an agent of liability for breach of duty is binding on the principal and the principal’s successors in interest except to the extent the provision:


(1)  relieves the agent of liability for breach of duty committed dishonestly, with an improper motive, or with reckless indifference to the purposes of the power of attorney or the best interest of the principal; or


(2)  was inserted as a result of an abuse of a confidential or fiduciary relationship with the principal.


	Official Comment (NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS COMMITTEE)
	 SEQ CHAPTER \h \r 1
This section permits a principal to exonerate an agent from liability for breach of fiduciary duty, but prohibits exoneration for a breach committed dishonestly, with improper motive, or with reckless indifference to the purposes of the power of attorney or the best interest of the principal.  The mandatory minimum standard of conduct required of an agent is equivalent to the good faith standard applicable to trustees.  A trustee’s failure to adhere to that standard cannot be excused by language in the trust instrument.  See Unif. Trust Code § 1008 cmt. (2003) (noting that “a trustee must always act in good faith with regard to the purposes of the trust and the interests of the beneficiaries”).  See also Section 102(4) (defining good faith for purposes of the Act as “honesty in fact”).  Section 115 provides, as an additional measure of protection for the principal, that an exoneration provision is not binding if it was inserted as the result of abuse of a confidential or fiduciary relationship with the principal.  While as a matter of good practice an exoneration provision should be the exception rather than the rule, its inclusion in a power of attorney may be useful in meeting particular objectives of the principal.  For example, if the principal is concerned that contentious family members will attack the agent’s conduct in order to gain control of the principal’s assets, an exoneration provision may deter such action or minimize the likelihood of success on the merits.

	Current Colorado Law (COLORADO COMMITTEE COMMENTS)
	

	Committee Comments (COLORADO LAW)
	

	RECOMMENDATIONS
	


