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(a)  A principal may designate two or more persons to act as coagents.  Unless the power of attorney otherwise provides, each coagent may exercise its authority independently.


(b)  A principal may designate one or more successor agents to act if an agent resigns, dies, becomes incapacitated, is not qualified to serve, or declines to serve.  A principal may grant authority to designate one or more successor agents to an agent or other person designated by name, office, or function.  Unless the power of attorney otherwise provides, a successor agent:



(1)  has the same authority as that granted to the original agent; and



(2)  may not act until all predecessor agents have resigned, died, become incapacitated, are no longer qualified to serve, or have declined to serve.


(c)  Except as otherwise provided in the power of attorney and subsection (d), an agent that does not participate in or conceal a breach of fiduciary duty committed by another agent, including a predecessor agent, is not liable for the actions of the other agent.  


(d)  An agent that has actual knowledge of a breach or imminent breach of fiduciary duty by another agent shall notify the principal and, if the principal is incapacitated, take any action reasonably appropriate in the circumstances to safeguard the principal’s best interest.  An agent that fails to notify the principal or take action as required by this subsection is liable for the reasonably foreseeable damages that could have been avoided if the agent had notified the principal or taken such action.
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This section provides several default rules that merit careful consideration by the principal.  Subsection (a) states that if a principal names coagents, each coagent may exercise its authority independently unless otherwise directed in the power of attorney.  The Act adopts this default position to discourage the practice of executing separate, co-extensive powers of attorney in favor of different agents, and to facilitate transactions with persons who are reluctant to accept a power of attorney from only one of two or more named agents.  This default rule should not, however, be interpreted as encouraging the practice of naming coagents.  For a principal who can still monitor the activities of an agent, naming coagents multiplies monitoring responsibilities and significantly increases the risk that inconsistent actions will be taken with the principal’s property.  For the incapacitated principal, the risk is even greater that coagents will use the power of attorney to vie for control of the principal and the principal’s property.  Although the principal can override the default rule by requiring coagents to act by majority or unanimous consensus, such a requirement impedes use of the power of attorney, especially among agents who do not share close physical or philosophical proximity.  A more prudent practice is generally to name one original agent and one or more successor agents.  If desirable, a principal may give the original agent authority to delegate the agent’s authority during periods when the agent is temporarily unavailable to serve (see Section 201(a)(5)).   


Subsection (b) states that unless a power of attorney otherwise provides, a successor agent has the same authority as that granted to the original agent.  While this default provision ensures that the scope of authority granted to the original agent can be carried forward by successors, a principal may want to consider whether a successor agent is an appropriate person to exercise all of the authority given to the original agent.  For example, authority to make gifts, to create, amend, or revoke an inter vivos trust, or to create or change survivorship and beneficiary designations (see Section 201(a)) may be appropriate for a spouse-agent, but not for an adult child who is named as the successor agent.  


Subsection (c) provides a default rule that an agent is not liable for the actions of another agent unless the agent participates in or conceals the breach of fiduciary duty committed by that other agent.  Consequently, absent specification to the contrary in the power of attorney, an agent has no duty to monitor another agent’s conduct.  However, subsection (d) does require that an agent that has actual knowledge of a breach or imminent breach of fiduciary duty must notify the principal, and if the principal is incapacitated, take reasonably appropriate action to safeguard the principal’s best interest.  Subsection (d) provides that if an agent fails to notify the principal or to take action to safeguard the principal’s best interest, that agent is only liable for the reasonably foreseeable damages that could have been avoided had the agent provided the required notification.
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