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I. Notice to Creditors – CRS 15-12-801

a. Unless one year has elapsed since death, a PR shall cause a notice to creditors to be published in some daily or weekly newspaper published in the county in which the estate is being administered, or in an adjoining county if none available in the county.  The notice shall be published not less than three times, at least once during each of three successive calendar weeks and be in substantially the form shown in the section.  The notice shall provide that creditors must submit claims on or before a date not earlier than four months from the date of first publication or one year from date of death, which ever occurs first.  Form required is JDF Form 43.  Copy attached in Appendix A.
b. There are new JDF forms for use in creditor matters now.  All JDF forms are now available on the Colorado Judicial Branch website:  http://www.courts.state.co.us under the Forms tab at the top of the page.  Forms are available in pdf or Word format.  Many forms available in Word template format.
c. Actual notice may be given to any creditor, in which case the notice shall notify the creditor to present his claim within the later of the published period or within 60 days from delivery of the notice, but not later than one year from date of death.  JDF Form 944.  Copy attached in Appendix A.
d. The PR shall not be liable to any creditor or to any successor of the decedent for giving or failing to give notice under this section.

e. Sufficiency of Notice:
 

i. Known or reasonably ascertainable creditors must receive actual notice of the decedent’s death or opening of estate before statute can be used to bar their claims.  Estate of Russo v. Sunrise Healthcare Corp., 994 P.2d 491 (Colo. App. 1999); Tulsa Professional Collection Services, Inc. v. Pope, 485 U.S. 478 (1988).  Those not provided with actual notice cannot be barred by published notice, only by the 1 year provision as it is self executing and does not involve state action  

ii. However, if a known or reasonably ascertainable creditor has ACTUAL notice of the published deadline, he/she must submit the claim by that deadline or be barred.  Jarrett v. Sheridan, 117 P.3d 39 (Colo. App. 2004).   The statute makes no exception for claims that lie within the knowledge of the PR.
iii. Practice Point  Who must receive actual notice?  Known or reasonably ascertainable creditors.  Who is a “reasonably ascertainable creditor?”  Consider the circumstances of each individual case.  If the decedent suffered a long drawn out illness, health care providers are likely to be reasonably ascertainable.  What about credit card companies if your decedent was a big spender.  By providing actual notice you thereby shorten their period to submit claims and your ability to resolve it expeditiously.   There are, of course, down sides to this approach; such as heightening the possibility of claims being submitted.  But consider the question of to whom does the PR owe her fiduciary duties?  (see language of Ongaro, 998 P.2d 1097 (Colo. 2000) – “PR is trustee of Estate of the benefit of its creditors and heirs”)
II. What is a Claim?

a. Definition – CRS 15-10-201(8) – “liabilities of the decedent . . . whether arising in contract, in tort, or otherwise, and liabilities of the estate which arise at or after the death of the decedent . . ., including funeral expenses and expenses of administration. . .” 

b. What is not a claim? 

i. Estate or inheritance taxes, or taxes due the state of Colorado - CRS 15-10-201(8).  Note, however, that except for taxes, the State of Colorado must comply with the provisions of the nonclaim statute.  Estate of Randall, 441 P.2d 153 (Colo. 1968).  But, if Medicaid recovery (just like any other secured creditor) has filed a valid lien against real property, it is not required to comply with nonclaim statute to be paid on the sale of the property.  Alberico v. Health Management Systems, 5 P.3d 967 (Colo. App. 2000).  It follows from Randall, however, that if the lien were to exceed the value of the security, the State would have to comply with the nonclaim statute to be paid the balance.

ii. Demands or disputes regarding title of a decedent to specific assets alleged to be included in the estate - CRS 15-10-201(8)

1. Property held as fiduciary or trustee 

2. See Estate of Haywood, 599 P.2d 976 (Colo. App. 1979) (breach of a contract not to change a will) An action involving a dispute as to the ownership of the decedent’s property is not a claim against the Estate.  It does not act to reduce the estate, but rather determines who is entitled to the estate. Therefore, the non-claim statute does not determine the time within which the action must be started.  Murphy v. Glenn, 964 P.2d 581 (Colo. App. 1998) – A will contest or a dispute over the distribution of the estate, is not a claim against the estate contemplated by 15-12-804.

3. Assertion that a particular asset is not owned by the decedent.  A claim is not the proper remedy to recover specific property the decedent had not commingled with his own.  See discussion §16.3, Wade/Parks Colorado Law of Wills, Trusts and Fiduciary Administration (CLE in Colorado, 1996).  However, “[I]f the decedent had mingled the property with his own, with or without conversion, and although it can be traced into the assets of the decedent, no specific asset of the decedent can be shown at death to represent it, a trust fund class claim is the appropriate remedy.  This is a true claim against the Estate.  The property is “in the estate” and it is proper to claim it “out of the estate.”  Id, Wade/Parks at §16.3.  This is a “first-class” claim under 15-12-805.

iii. The right of a secured creditor to limit his or her remedy to foreclosure against the asset(s) securing the indebtedness  - CRS 15-12-803(3)(a) – But see section on secured creditors below regarding the extent to which the security is insufficient to pay the entire indebtedness.

iv. To the limits of the insurance protection only, any proceeding to establish liability of the decedent for which he is protected by liability insurance - CRS 15-12-803(3)(b) 

v. Collection of compensation for services rendered and reimbursement for expenses advanced by the personal representative or by the attorney or accountant for the personal representative - CRS 15-12-803(3)(c).  Note that claimants who are not the PR are bound by the 4 month statute to recover administration expenses, funeral expenses, advanced by them to the estate.
vi. Properly recorded liens against real property, including property taxes.
vii. If included in above definitions, the party need not comply with the presentation or timing requirements of the Code in order to collect the amount due.  But all are still subject to classification provisions of 15-12-805 if a claim for a deficiency is filed in the estate or if lower in priority.
c. Secured Creditors – CRS 15-12-809

i. To the extent that the value of a claim of a secured creditor exceeds the value of the security, the creditor must file a claim against the Estate and comply with all requirements as to the timely presentation of a claim.  Otherwise, the creditor is limited to the security.

ii. Secured creditors have the option of surrendering the security and the claim will be paid upon the basis of the amount allowed by the Personal Representative.

iii. ***15-12-814 – if any assets of the estate are encumbered by a mortgage, pledge, lien or other security interest, the PR may pay the encumbrance or any part of it, renew or extend it, or convey or transfer the assets to the creditor in satisfaction of the lien.  This ability is very timely now in light of the condition of the real estate market and foreclosures against real properties.  A PR can and should evaluate the potential market value of any real property against the expenses of sale and potential expenses of maintaining any real property (i.e. fiduciary fees in dealing and protecting it, expenses of maintaining it, realtor commissions, etc.) and consider whether to offer a deed in lieu of foreclosure to the lender if the estate cannot maintain the property without significant loss to the estate.   If a foreclosure occurs, the lender can seek a deficiency claim against the estate if timely done.  
d. Dealing with claims not yet due and contingent or unliquidated claims 

i. Such claims must still be presented in accordance with the requirements of the Code – 15-12-803(1)(a), discussed below

ii. CRS 15-12-810 – If such claims become due and liquidated before final settlement of the Estate, such are paid in the same manner as presently due and absolute claims of the same class.

iii. Options if claim is still unliquidated or contingent upon time of final distribution:

1. Paying claimant the present or agreed value of the claim, taking any uncertainty into account

2. Arranging for future payment upon the happening of the contingency by

a. Creating a trust

b. Giving a mortgage

c. Obtaining a bond or security from distributee.

III. Time and Manner of Presentation of Claims – CRS 15-12-803 and 804 – Nature of the Non-Claim Statute

These sections of the Colorado Probate Code were amended effective July 1, 2006 and this discussion incorporates those amendments, more fully detailed in New Developments in Creditor Claims Provisions of the Colorado Probate Code by Melissa R. Schwartz, The Colorado Lawyer, Vol. 35, No. 12, December 2006, attached as Appendix B.
a. Time for Submitting – 15-12-803 
i. Pre-Death Claims – Are barred against the estate, the personal representative, and the heirs and devisees unless presented:

1. As to creditors barred by publication, within the time set in published notice to creditors;  

2. As to creditors barred by written notice, within the time set in the notice

3. As to all creditors, within one year of decedent’s death.

ii. Post-Death Claims – All claims against an estate which arise at or after the death of the decedent are barred unless presented within 4 months after the claim arises.

iii. These time limitations do not affect, to the limits of liability insurance only, any proceeding to establish liability of the decedent or personal representative for which he is protected by liability insurance.  See Estate of Daigle, 634 P.2d 71 (Colo. 1981)

iv. Subsection 4 added in response to Estate of Ongaro and Estate of DeHerrera – This is a non-claim statute and not a statute of limitations and cannot be waived or tolled (see discussion below).
b. Manner of Submitting – C.R.S. 15-12-804 – Effective July 1, 2006 the initial paragraph 1 added “ Before a claim can be presented, the decedent’s estate must first have been commenced in a court of appropriate jurisdiction by the filing of an application or petition [for probate]“.  Then, the claimant has three choices:
i. Deliver or mail to the court appointed Personal Representative a written statement of the claim indicating its basis, the name and address of the claimant, and the amount claimed (“court appointed” added by new revisions);

ii. May file a written statement, in the form prescribed by rule, with the clerk of the Court; or

iii. May present a claim by commencing a proceeding against the personal representative in the court where the personal representative was appointed or where the personal representative may be subjected to jurisdiction.  The commencement of the action must occur within the time limited for presenting the claim.

c. Content and actual filing of a claim:
i. Matter of the Estate of Ongaro, 998 P.2d 1097 (Colo.  2000) – Decedent was obligated on note payable to the claimant.  PR, co-obligor on note, continued to make payments after Decedent’s death, but failed to notify claimant of the death.  PR published notice to creditors, but did not give actual notice to creditor.  Creditor learned of death and filed claim 12 days after year expired.  Creditor argued that PR’s personal knowledge of the note obligation, her post-death payments on the note, and a receipt for her payment sent by the creditor should be considered adequate “presentation” of the claim.  While the Court agreed that strict compliance with the statute is not required, it held that the creditor must provide the PR with reasonable notice that it is making a claim against the Estate.   “Notice to a personal representative that a creditor could bring a claim against an estate is different from notice that the creditor in fact is bringing that claim.”  While the receipt indicated claimant’s name and address, account number and an account balance, it did not demand payment from the Estate, therefore it failed to satisfy 804.  At a minimum, a claim must contain 1) request or demand for payment from the Estate; 2) sufficient information to allow the PR to investigate and respond to the claim.  
ii. Jarrett v. Sheridan, 117 P.3d 39 (Colo. App. 2004) – Requirement of filing of claim in one of the three ways set out in the statute is absolute and makes no exception for claims that otherwise lie within the knowledge of the PR.  (PR was also claimant in this case).
d. The revised 15-12-804 codifies Ongaro on two points.  First, subsection 3, states “A personal representative’s knowledge that a creditor could bring a claim against an estate shall not be treated as a valid substitute for the proper presentation of a written claim authorized by subsection (1) of this section.”  In addition, subsection 4 provides that:  Each written statement of a claim shall include:  “(a) a request or demand for payment from the decedent or the Estate; and b) sufficient information to allow the Personal Representative to investigate and respond to the claim, including the basis of the claim, the name and address of the claimant, and the amount claimed.”  Credit card statement mailed to decedent, but received by court appointed PR through change of address would likely be considered properly submitted under this statute.
e. New JDF Form 726 should be used in submitting any claims.  Copy attached in Appendix A.
f. Strong Bros. Enterprises v. Estate of Strong, 666 P.2d 1109 (Colo. App. 1983) – Claim based on stock redemption agreement between D and predecessor corporation of claimant, which provided that parties would share equally in any tax liability (redemption agreement).  Claimant notified attorney for the PR of an impending audit, and enclosed copies of the notice from IRS of the audit and a copy of the redemption agreement.  Attorney failed to respond to letter.  Claimant petitioned Court for allowance of the claim.  Court held that the letter constituted adequate notice of the claim.  The Court considered the particular circumstances surrounding the claim in determining whether the letter constituted sufficient notice:  the parties were known to one another, the attorney for the PR had participated in drafting the agreement in question, had represented the decedent and had dealt with the corporation on other matters.  Based on the particular circumstances of the parties, the Court determined that, although the letter may not have been sufficient to explain the claim to a stranger to the transaction, it was sufficient in this case.  Further, the Court ruled that, pursuant to the law of agency, notice to an agent is constructive notice to the principal; therefore, notice to the attorney for the PR is proper notice to the PR.
g. Waiver or Tolling of the statute-  Unlike a statute of limitations, the deadline for filing claims established by 15-12-803 cannot be waived or tolled.  This is now codified by the addition of subsection 4 to 15-12-803.     See also Estate of Hall, 948 P.2d 539 (Colo. 1997) and Ongaro

i. The rationale behind not permitting a PR to waive the requirement that creditors present claims within one year of death is that the PR “is a trustee of the estate for the benefit of its creditors and heirs, and as such cannot by his conduct waive any provision of a statute affecting their substantial rights.” Ongaro and Crowley v. Farmers Bank, 123 P.2d 407 (Colo. 1942) 
ii. In re Estate of Daigle, 634 P.2d 71 (Colo. 1981) – Non-claim statute is not tolled by minority of claimants.

iii. As rationale for the argument that the statute cannot be waived or tolled, the Court has in the past decided that the statute operates to deprive a court of jurisdiction over the claim.  However, the Supreme Court in Ongaro held that, although the statute operates to bar the enforcement of late-filed claims against an estate, it does not deprive a court of jurisdiction over such claims.   The Court held that continuing to construe 803 to deprive a court of jurisdiction could impair the speedy and efficient settlement of estates by subjecting judgments against estates to collateral attacks in subsequent enforcement actions.  Further, this interpretation would allow courts to consider arguments of creditors under 15-10-106 (addressing allegations of fraud).  
iv. Problems created by DeAvila v. Estate of Emilio DeHerrera, 75 P.3d 1144 (Colo. App. 2003).  The absolute bar of the non claim statute was called into question by this case.  As noted above, subsection 4 was added to 15-12-803.  In allowing a late filed claim in that case, the De Avila court seized upon certain language in the Ongaro case that cited the reasons for the non-claim statute as being based upon the desire not to delay the efficient and timely settlement of Estates.  The DeAvila Court ruled that because the estate had not yet been opened, there would be no delay attendant with addressing the claim and thus, the nonclaim statute did not apply.  Directly in response to that case, the new C.R.S. 15-12-803(5) now provides that, unless C.R.S. 15-10-106 applies (fraud), claims not presented in accordance with this section are barred “even if addressing the merits of the claim would not delay the settlement and distribution of the Estate.”
h. Who is a “Personal Representative” for purposes of 803? -  To acquire the powers and undertake the duties and liabilities of a personal representative of the decedent, a person must be appointed by order of the court or registrar, qualify, and be issued letters.  Administration of an Estate is commenced by the issuance of letters.  CRS 15-12-103

i. Must a PR have been “appointed” by the Court to validly accept presentation of a claim?  Yes.  See 2006 revisions to 15-12-804, which insert “court appointed” before personal representative into the manner of presenting claims.  It also requires that a probate proceeding be “commenced” by the filing of a petition or application for probate before a claim can be presented.  Then, the claimant has the option of presenting the claim to the PR or the Court directly.  This was partially in response to the following cases together with 15-12-103 above and the “relation back” doctrine of 15-12-701:

i. Matter of the Estate of Rienks, 844 P.2d (Colo. App. 1992) -  In 1980, claimant purchased shares of Colorado corporation from D and his wife.  D died in California in October 1987.  No Estate was opened in California or Colorado within one year of death.  In a letter dated December 1997, claimant wrote D’s wife, expressing his desire to renegotiate terms of sale.  2 years after death, claimant petitioned for appointment of D’s wife as PR.  Wife objected based on his lack of standing, arguing he was neither a creditor nor an interested party.  The Court found that notice to the wife was insufficient to establish a claim.  One merely “designated” as the PR, may or may not subsequently be appointed by a court.  Further, a “designee” has no authority to act on behalf of the Estate.  The powers and duties of a PR commence upon appointment, although those powers may relate back in time to give acts which are beneficial to the estate performed prior to appointment the same effect as those occurring after, but are limited to the ministerial tasks identified in the statute.    804(1) requires that a claim, if not filed with the clerk of the court, must be mailed or delivered to a personal representative who has been formally appointed by order of the court.  The Court noted that it was cognizant of the “relation back” doctrine authority granted by 15-12-701, but because no PR was ever appointed, that section was insufficient to authorize a mere designee to accept presentment pursuant to 804.  This is now codified.
ii. Hill v. Martinez, 87 F. Supp.2d 1115 (Dist. Colo. 2000) – Parents of D filed wrongful death claim one day prior to expiration of statute of limitations, in which they at least implied that they had been appointed as co-PRs of the estate of their son.  Subsequently, they were appointed as PRs.  The Court ruled that CRS 15-12-701 retroactively validated the filing of the Complaint.  The statute provides that “[t]he powers of a personal representative relate back in time to give acts by the person appointed which are beneficial to the estate occurring prior to appointment the same effect as those occurring thereafter.”  Their late filing was rescued by the terms of this statute.

iii. Brown v. Brown, 608 P.2d 840 (Colo. App. 1980) – PR’s acts of accepting, before actual appointment, optionees’ notice of intent to exercise their option to purchase certain real estate from estate and of accepting first check issued in exercise of that option was “beneficial” to the estate, even though the property could have been sold for a substantially greater price, and thus power of the PR related back in time to give such acts the same effect as acts occurring after his appointment.  

iv. Estate of Wesolowski v. The Industrial Commission of Arizona, 965 P.2d 60 (Ariz. App. 1998) – Estate was bound by employment contract signed by PR of Estate before she was formally appointed, where employee’s work was clearly intended at time of signing to benefit the estate, where PR’s appointment was pending at the time of signing, and where PR held herself out to be signing the contract in such capacity.

j. Practice Tips:  In light of the foregoing cases, the following are good practice pointers:

i. When representing the PR:
In deciding whether to publish or provide actual notice, consider the possibility of the PR’s personal agenda and the facts and circumstances of the case, before deciding not to publish or give actual notice.  Does the PR have a personal interest in the Estate?  Does the PR have actual notice (or personal knowledge) of a particular claim?  If so, by deciding not to publish or give actual notice, you may be leaving the Estate open to allegations of impropriety on the part of the PR.  Consider CRS 15-10-106 – Effect of Fraud or Evasion.  See Ongaro, at 1105 (Should a personal representative’s conduct rise to the level of fraud, section 15-1-106 provides a remedy to injured claimants)

ii. The Supreme Court does not appear sympathetic to creditors that have not been clear in their intentions.  If representing a creditor, be sure the claim demands payment from the Estate and be certain the PR has been appointed or that the probate proceedings have been commenced and Claim is submitted to Court.  Consider whether a monthly billing statement enough. 

iii. Due to the 2006 statutory revisions, don’t just assume that someone has been appointed as the PR, even if they appear to be acting in that capacity.  Obtain a copy of the Letters, or check the Court file, before sending the claim.  
iv. If no PR has been appointed, petition as creditor for appointment of a PR or Special Administrator well before the passing of the one year anniversary (creditor may do so 45 days after death if no other interested party does).  Actual appointment before that one year deadline is not necessary so long as the pleadings to open the Estate have been filed and the Claim filed with the Court.  You can request an emergency appointment of a Special Administrator under 15-12-614 without notice if it appears to the Court that an emergency exists.  Note, however, that emergency is not defined.

k. PR as Claimant – Can a Claimant who is also PR present a claim to himself and effectively resolve that claim?  Yes, but presentation of an actual, written claim is required.  Knowledge alone is not sufficient.  See Jarrett v. Sheridan, 117 P.3d 39 (Colo. App. 2004); see also, Estate of Wickham v. Wickham, 670 P.2d 452 (Colo. App. 1983) which involved presentation by decedent’s husband to himself as PR a claim for reimbursement for expenses and for statutory allowances was upheld.  Consider potential for conflict of interest and possible use of a Special Administrator to deal only with the resolution of the claim if it is likely to be disputed.  CRS 15-12-614.
Potential issues on the horizon:  Recent attempts by the Department of Health Care Policy and Financing to change their rights as creditors in Estates:

1. Wanted to be able to lien assets post death – this is contrary to 15-12-812 which provides that there shall be no post death liens.  Would render s the Department super-creditor status
2. Wanted a separate, longer period in which to submit their claim
3. Wanted to be able to lien joint tenancy and remainder interests 

4. The HCPF representatives have withdrawn their proposals at this time, but given the budget crises we can expect to encounter them again in the future.

These efforts have been withdrawn; however, it is expected that they will be resurrected at some point in the future in one form or another.  
IV. Allowance and Disallowance of Claims – CRS 15-12-806

a. PR may mail notice to claimant stating that the claim has been disallowed.  See JDF Form 945 attached in Appendix A.
b. If the PR fails to mail notice to a claimant of action on his claim within sixty days after the time for original presentation of claims is expired, the claim is deemed allowed.  However, a PR can always change a deemed allowance to a disallowance regardless of the time that has elapsed since the original presentation of the claim.  See Matter of the Estate of Roddy, 784 P.2d  841 (Colo. App. 1989).  C.R.S. 15-12-806 revised July 2006 to specifically reflect this rule.
c. Every claim that has been disallowed by the PR in the manner required by the statute is barred so far as not allowed unless the claimant files a petition for allowance of the claim or commences a proceeding against the PR not later than 60 days after the mailing of the notice of disallowance if the notice warns the claimant of the impending bar.  Therefore, it makes practical sense that any such notice should be in the Court approved format for best protection of PR.   
Practice Tip: 
Send the Notice of Disallowance by certified mail return receipt requested if you have any reason to believe it will be contested.  Further, consider sending a letter along with the disallowance explaining the reasons for the disallowance to assist the rejected creditor in considering his options and for future use of the disallowance is contested.  There are both potentially positive and negative consequences related to such practice.

d. Timing of filing Petition for Allowance.  The Colorado Court of Appeals created a great deal of confusion regarding interpretation of the required time for filing a petition for allowance in the cases of Security Savings & Loan Ass’n v. Estate of Kite and Wishbone, Inc. v. Eppinger.  The Court of Appeals had ruled in those cases that any creditor was required to file its petition for allowance within 60 days of the original creditor’s period provided in 15-12-803.  Those cases were overruled to the extent of that provision by the Colorado Supreme Court in Matter of the Estate of Hall, 948 P.2d 539 (Colo. 1997).  It is now clear that the petition for allowance must be filed within 60 days of the mailing of the Notice of Disallowance, not within 60 days of the end of the creditors’ period.  New JDF Form 946, copy attached in Appendix A.
e. Interest - Unless otherwise provided in any judgment in another court entered against the PR, allowed claims bear interest at the legal rate for the period commencing sixty days after the time for original presentation of the claim has expired unless based on a contract making a provision for interest, in which case they bear interest in accordance with that provision.

i. Consider - Does this mean 60 days after the expiration of the creditors period per published notice, or after 1 year?  Does it depend on the creditor?

V. Classification and Payment of Claims – CRS 15-12-805 and 807

a. In an insolvent Estate, claims are paid in the following order:

i. Property held by or in the possession of the deceased as a fiduciary or trustee

ii. Costs and expenses of administration

iii. Reasonable funeral and burial, interment, or cremation expenses;

iv. Debts and taxes with preference under federal law;

v. Reasonable and necessary medical and hospital expenses of the last illness of the decedent, including compensation of persons attending him

vi. Debts and taxes with preference under Colorado law

vii. Any Claim of the Department of Health Care Policy and Financing for the net amount of medical assistance as defined in 26-4-403.3(5) (Medicaid reimbursement)  - This provision was added July 1, 2002 – Note:   This is separate from Medicaid’s right to record a lien against any personal residence of the decedent that was an exempt asset during the decedent’s lifetime. 
viii. All other claims

b. One year after the decedent’s death, the PR shall proceed to pay the claims allowed in the priority prescribed by CRS 15-12-805, after making provision for family and exempt property allowances, for claims already presented which have not yet been allowed or whose allowance has been appealed and for unbarred claims which may yet be presented, including costs and expenses of administration.

c. The PR may pay any claim that has been allowed at any time, but does so at his own risk and will be personally liable to any other claimant whose claim is allowed and who is injured by the payment if:

i. The payment was made before the one year anniversary of death and the PR failed to obtain adequate security for the refund of any amount necessary to pay other claimants; or

ii. The payment was made, due to the negligence or willful fault of the PR, in such manner as to deprive the injured claimant of his priority.

d. Don’t forget the family and exempt property allowances under sections 15-11-403 (exempt property allowance $26,000 in excess of any security interests therein) and 404 (a “reasonable” allowance in money out of the estate for the period of administration for spouse and dependent children), both of which are paid with priority over all claims except claims for costs and expenses of administration, and reasonable funeral and burial, interment or cremation expenses. 

VI. Counterclaims – CRS 15-12-811

a. CRS 15-12-811 - In allowing a claim the PR may deduct any counterclaim which the Estate has against the claimant.  A counterclaim may arise from a transaction other than that upon which the original claim is based.

b. The counterclaim may be totally unrelated to the original claim.  But see Harman v. Stillwell, 944 P.2d 665 (Colo. App. 1997) (copy attached as Appendix C).  In that case, the Colorado Court of Appeals declined to assert jurisdiction over an out of state party that had filed and then withdrawn a claim in a Colorado decedent’s Estate.  After the claim was filed (and disallowed), the PR filed a separate Colorado declaratory judgment action against the claimant.  The Court of Appeals found that the Colorado long-arm statute (13-1-124(1)) did not support jurisdiction because the filing of a claim in the estate was not “the transaction of any business within the state” and, therefore, there were no grounds for assertion of jurisdiction under the long-arm statute.  It also declined to find that a party consented to litigation of entirely separate matters simply by the filing of a claim in the Estate.  The opinion does not cite 15-12-811 and it is not clear whether it was cited by the attorneys involved in the case or whether the declaratory judgment action was couched in terms of a counterclaim against the original claim; therefore, it may not be controlling on the issue of asserting counterclaims against claimants in an estate.  In addition, in Harman, the Claimant withdrew his claim after the PR filed the declaratory judgment action, so it may be distinguishable on that ground as well.
c. This provision is based on §13-9-103(3) which provides that the Probate Court has jurisdiction to determine “every legal and equitable question arising in connection with decedents’ . . . estates, so far as the question concerns any person who is before the court by reason of any asserted right in any of the property of the estate. . . “  Thus, by submitting a claim to the PR, the claimant has consented to the jurisdiction of the Court handling the decedent’s estate to resolve any issue resulting from a transaction with that decedent. 

VII. Compromise of Claims – CRS 15-12-813

a. When a claim against the estate has been presented in any manner, the personal representative may, if it appears to be in the best interest of the estate, compromise the claim, whether due or not due, absolute or contingent, liquidated or unliquidated.

VIII. Recovering Non-Probate Assets for Payment of Claims in a Decedent’s Estate:
a. Old Provision – Until July 1, 2006, the old CRS 15-15-215 provided that the PR of an estate could petition the Court to recover joint bank accounts if the other assets of the Estate were insufficient to pay all claims against the Estate and statutory allowances for the surviving spouse and children.  The recovery could be had from the financial institution holding the account or from the joint account holder who received funds from the Estate, but only if a creditor filed a demand with the PR that such a proceeding be commenced, and such proceeding must have been commenced within 1 year from the decedent’s death.  It appears that this provision was rarely used.  
b. New 15-15-103.  Parts of the old section were revamped and expanded by this new provision which became effective as of July 1, 2006.  Copy of the provision appears in Appendix D.    
i. The section now provides at subsection (2) that “a transferee of a nonprobate transfer is subject to liability to any probate estate of the decedent for allowed claims against the decedent’s probate estate and statutory allowances to the decedent’s spouse and children to the extent the estate is insufficient to satisfy those claims and allowances.  The liability of a nonprobate transferee may not exceed the value of nonprobate transfers received or controlled by that transferee.”  
ii. Nonprobate transferees are liable in the following order: 

1. Transferee designated in the decedent’s will or any other governing instrument as provided in the instrument;

2. The trustee of a trust serving as the principal nonprobate instrument in the decedent’s estate plan as shown by its designation as devisee of the decedent’s residuary estate or by other acts or circumstances, to the extent of the value of the nonprobate transfer received or controlled;

3. Other nonprobate transferees, in proportion to the values received.

iii. Does not apply to a survivorship interest in joint tenancy real estate; property transferred by the exercise of a power of appointment; proceeds transferred pursuant to a beneficiary designation under a life insurance, accident insurance or annuity policy contract; or property or funds held in or payable from a pension or retirement plan, IRA, deferred compensation plan, 529 plan, or similar arrangement.

iv. Unless otherwise provided in the trust instrument, interests of beneficiaries in all trusts incurring liabilities under the section abate as necessary to satisfy the liability as if all of the trust instruments were a single will and the interests were devisees under the will.
v. The testator or settler may provide for another, different allocation in the trust instrument.  15-15-103(5).

vi. Still requires that proceeding under this section may be commenced only if a PR receives a written demand for the proceeding from a surviving spouse, child or creditor.  If the PR fails to commence such proceeding, the person making the demand may commence the proceeding in the name of the Estate.  A PR is not subject to liability for declining in good faith to initiate such a proceeding.

vii. Must be commenced within 1 year of death except that a creditor whose claim was allowed in proceedings challenging disallowance of the claim may be commenced within 60 days after final disallowance of the claim.  
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